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ELISA DE BELVIS

CONTRACT LAW
AND SUSTAINABILITY CONTRACTUAL CLAUSES (SCCs).
FROM THEORY TO PRACTICE

SumMARY: 1. Introduction. — 2. The role of private regulation. — 3. The role of Contract
Law. Focusing on supply chain contracts. — 3.1. The recourse to sustainability
clauses. — 4. Enforcing mechanisms and remedies. — 5. Conclusion.

1. Introduction

Promoting sustainability has become a leading factor in multiple
companies, and even when this does not represent one of their core val-
ues, many companies try to show their commitment to this model.
Therefore, the contemporary jurist cannot neglect the role that sustain-
ability has acquired in the current world.

This paper aims to provide some insights into the relationship be-
tween sustainability and contract law, with a specific focus on interna-
tional supply chain contracts.

As a first, broad definition, we may qualify “sustainability” as “zeet-
ing the needs of the present without compromising the ability of future
generations to meet their own needs”!.

Despite the existence of a genuine commitment to the fate of future
generations, companies are aware that paying attention to sustainability
may represent a significant marketing stimulus, considering the shift that
is happening towards society.

Marketing observers noticed a rise of socially and environmentally
conscious consumers and investors: therefore, a lack of consideration for
sustainability may bring negative effects to the company?.

1'UN BrUNTLAND COMMISSION, Report of the World Commission on Environment and
Development: Our Common Future, 1987.

2K. Eruiort, Is My Fair Trade Coffee Really Fair? Trends and Challenges in Fair Trade
Certification, in Center for Global Development Policy Paper, n. 17/2012, pp. 11-13.
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In particular, reputational damage risks may occur®: we shall con-
sider that a good reputation is inseparably connected to the so-called
“social licence to operate” (SLO)4, which typically includes expectations
of transparency, respect for human rights, environmental protection,
business integrity, and attention to the local communities’.

Considering also the digital world we live and operate in, the conse-
quences of public shaming in the media shall not be underestimated, as
it may cause a fast drop in the demand for products and the exponential
outflow of financing for environmentally responsible investors.

The attention that companies shall pay to sustainability issues de-
serves a greater meditation if we also consider the multiple fields that
may fall under the umbrella: even if environmental standards could be
considered the key aspect of sustainability, we shall not underestimate
employment conditions, health, and safety standards, as well as human
rights and business ethics issues.

At the same time, any reflection of sustainability that may aspire to
start from a solid ground shall maintain perspective on the two main ob-
stacles that the pursuit of such an honourable objective faces. On one
hand, developed and developing countries may encounter different, even
clashing social and economic interests; on the other, the implementation
of solely domestic measures may indirectly create incentives to outsource
environmentally heavy activities to countries with weaker environmental
laws.

2. The role of private regulation

While we agree that both international policies and a more in-
formed consumers class may help to reduce the compression that the two
aforementioned obstacles cause in promoting sustainability, we shall
move our focus on how private regulation, and in particular Contract
Law as the leading actor of it, may implement sustainability.

Private regulation is a kind of regulation developed by non-state ac-
tors whose legitimacy, governance, and implementation are not rooted in

3 P. VERBRUGGEN, Regulatory governance by contract: the rise of regulatory standards in
commercial contracts, in Recht der Werkelijkheid, n. 3/2014, p. 86.

4Tor an overview of the concept of Social Licence to Operate, see J. GEHMAN, L.M.
LEFSRUD, S. Fast, Social license to operate: Legitimacy by another name?, in Canadian Public
Adm. ], 0. 60/2017, pp. 293-317.

5Tt is well acknowledged that stakeholders’ expectations go often far beyond legal re-
quirements.



CONTRACT LAW AND SUSTAINABILITY CONTRACTUAL CLAUSES (SCCs) 297

public authority, but are based on transnational agreed standards and
voluntary participation.

Many instruments of private regulation have been used to promote
sustainability during the last decades.

Through the web, multiple transnational public-private initiatives
spread around the world. To offer our reader a few examples, we may
cite the ISO standards¢, the EICC Carbon Reporting System’ or the Car-
bon Disclosure Project (CDP)8.

Industrial and corporate code of conducts® are also well spread, as
much as reporting!?, monitoring!! and auditing!? schemes.

61SO (International Organization for Standardization) is an independent, non-govern-
mental international organization with a membership of 167 national standards bodies that,
through its members, brings together experts to share knowledge and develop voluntary, con-
sensus-based, market-relevant International Standards that support innovation and provide
solutions to global challenges. ISO has developed over 24493 International Standards that can
be accessed from the standards catalogue (For example, the ISO standards in the field of en-
vironment, health protection and safety are accessible at the following link: Az£ps://wwuw.iso.
org/ics/13/x/). As ISO develops voluntary, consensus-based, market-relevant international
standards that support innovation and provide solutions to global challenges, ISO cannot be
considered a regulator in the traditional sense. However, when governments and industries
choose to use ISO standards, this can have the effect of promoting co-operation between
countries, facilitating trade, and creating de facto rules and best practices at the international
level, which can be considered as promoting international regulatory co-operation.

7Since 2009 the EICC (The Electronic Industry Citizenship Coalition, a non-profit
coalition of leading electronics companies dedicated to supply chain responsibility) devel-
oped the Carbon Reporting System, a straight-forward process for directly engaging compa-
nies in the electronics supply chain to submit enterprise GHG emissions data (Global green-
house gas) into a central online repository. Twelve companies participated in the pilot and
queried 280 suppliers to disclose their 2008 GHG emissions, energy consumption, and car-
bon-management practices. Access controls were setup in the repository such that suppliers
could share their data with their enterprise customers. As a result of the data submission and
reporting process, suppliers were more aware of how to measure GHG emissions, customers
have increased visibility into their suppliers’ emissions, and suppliers saved time by sharing
their data with multiple customers simultaneously through the tool. Armed with this infor-
mation, customers have a clearer picture of risks in their supply chain and are in a better po-
sition to work with suppliers on emissions reduction activities.

8 CDP is a not-for-profit charity that runs the global disclosure system for investors,
companies, cities, states and regions to manage their environmental impacts. There are now
companies, cities, states, and regions from over 90 countries disclosing through CDP on an
annual basis.

9 A Code of Conduct is an agreement on rules of behaviour for the members of that
group or organization.

10 Reporting aims at keeping internal stakeholders “in the know” of company activities.

1 Monitoring represents evaluation activities completed by individuals who may not be
independent of the process on a routine or continuous basis.

12 Auditing represents evaluation activities completed by individuals independent of
the process periodically.
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Private regulation, too, is characterised by some issues that risk lim-
iting its efficacy: even those who recognises the legitimacy of the recourse
to private regulation instruments, express some doubts about the real ef-
fectiveness of these tools, as the concrete experience often shows a lack
of verifiable reporting and monitoring systems, especially when suppliers
are self-reporting and audits are conducted by companies themselves.

Furthermore, even accepting certain effectiveness of the reporting
and auditing schemes, an enforcement problem may appear insurmount-
able, considering that legally non-binding private regulation is not sub-
ject to judicial review.

Nevertheless, even if private regulation is not subject to judicial re-
view, courts and tribunals may invoke it indirectly using other legal in-
struments such as contract law.

Therefore, the role that contract law may play regarding sustainabil-
ity’s promotion shall be further investigated.

3. The role of Contract Law. Focusing on supply chain contracts

Considering the economic implications of promoting sustainability,
to verify the adequacy of Contract Law to reach this objective, we may
narrow our perspective and focus our attention on a specific contractual
category quite widespread in the international business sector: supply
chain contracts.

A supply chain can be defined as the network of all the individuals,
organizations, resources, activities, and technology involved in the cre-
ation and sale of a product: from its conception, all the way through its
design, manufacture, sale, and delivery to the end user. Key participants
in supply chains may include manufacturers, distributors, and providers
of raw materials.

Therefore, under the umbrella of supply chain contracts, we can
find all the contracts agreed between parties of a supply chain, including
sale of goods contracts, distribution agreements, reseller agreements, and
manufacturing agreements: a supply contract is an agreement between a
buyer and a seller by which the seller promises to supply of the specified
goods or services to the buyer within a certain time that states all details
requirement, terms and conditions.

As we already stated, supply chain contracts seem to be the ideal
field to verify the growth of the recourse to instruments to promote sus-
tainability due to their inherent characteristics: on the supply chain, Con-
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tract Law is often driven by companies’ interest in reputation-building
among their peers, investors, and public®.

Even if, generally referring, contracts are products of negotiation
and agreement between parties that set the rules for their mutual relation
on the background of the legal order, within international supply chain
practice may appear different: the majority of contracts may not be prod-
ucts of negotiation, but rather unilaterally imposed rules by economically
stronger parties!.

Multinational Enterprises (MNEs) frequently use contract law as a
mode of ensuring better control over suppliers through Global Value
Chains (GVCs)?: the contract tends to be more a unilateral initiative on
the part of the MNE rather than a process of negotiation.

Another key issue that we shall not forget relies on the fact that
while usually contracts are private documents whose confidentiality is of-
ten protected by a non-disclosure provision: but if the actual beneficiary
under a contractual provision is a third party!¢, knowing about the exis-
tence of the agreement is a necessary precondition to defend its rights.

Lastly, in complex international supply chains, the focal company
has a direct contractual relation only with its first-tier suppliers and,
thus, has no legal rights to monitor its sub-suppliers behaviour.

13 A 2012 study that assessed the environmental policies and statements of the top ten
firms in eight different sectors (either by the US or by global sales), found that more than
half of the firms in the sample imposed environmental requirements on their domestic and
foreign suppliers via supply contracts. That firms represented 78 percent of the total sales of
the top firms in the sectors studied. See M. VANDENBERGH, The New Wal-Mart Effect: The
Role of Private Contracting in Global Governance, in UCLA Law Review, n. 54%/2007, pp.
913-970.

14 The issue has been further analysed by P. VERBRUGGEN, Regulatory governance by con-
tract, quot., pp. 92 {f.

15 A global value chain (GVC) refers to the full range of activities that economic actors
engaged in to bring a product to market. The global value chain does not only involve pro-
duction processes, but preproduction (such as design) and postproduction processes (such as
marketing and distribution). See F. CaraGal, P. IamiceLl, Regulating Contracting in Global
Value Chains. Institutional Alternatives and their Implications for Transnational Contract Law,
in European Review of Contract Law, n. 1/2020, pp. 44-73.

16 Supply chain contracts were traditionally drafted with the sole purpose to regulate
behaviour regarding the exchange of goods and money between two parties. Gradually an in-
creasing number of provisions whose aim is to protect third parties’ interests rather than the
economic interests of the contracting parties have been included: those are provisions that do
not directly relate to the subject matter of a contract, as the tangible quality of the delivered
products, but rather, for examples, quantifiable and measurable objectives in concerning
environmental requirements.
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3.1. The recourse to sustainability clauses

But how, concretely, does Contract Law represent an instrument to
promote sustainability?

International contracts are facing the growth of the introduction of
“sustainability clauses”.

Sustainability clauses are contractual provisions that prescribe mini-
mum social and/or environmental standards to be upheld by contractual
parties when performing their activities.

The clauses may refer to environmental standards (e.g. ambient air,
carbon emissions, noise, use of water, etc.), employment conditions (let’s
think about a fair wage, the obligation not to recur to underage workers,
etc.), health and safety standards (as to diminish and prevent accidents
and harm to people from work-related activities), human rights and busi-
ness ethics issues (human trafficking, unsafe working conditions, dam-
ages to local communities)!7.

Frequently, these clauses will integrate corporate codes of conduct
to give the codes the form of binding commitments!8,

Sustainability clauses may appear in different forms: the practice
shows examples of expressed contractual provision or reference to an-
other document, such as standard terms and conditions, codes of con-
duct, internal policies, separate agreements, or global CSR initiatives.

4.  Enforcing mechanisms and remedies

The growing diffusion of sustainability clauses does not always re-
flect the growing effectiveness of the enforcing mechanisms.

More than hard contractual sanctions, supply chain contracts tend
to link sustainability to soft relational tools.

17 Regulatory standards may be directly included in commercial contracts or by refer-
ence. F. CArAGGl, The Regulatory Functions of Transnation Commercial Contracts: New Archi-
tectures, in Fordbam International Law Journal, n. 36/2013, p. 1586; F. CAFAGGI, Regulation
through contracts: Supply-chain contracting and sustainability standards, in European Review of
Contract Law, 2016, p. 218; and K. PETERKOVA MITKIDIS, Sustainability Clauses in Interna-
tional Supply Chain Contracts: Regulation, Enforceability and Effects of Ethical Requirements,
in Nordic Journal of Commercial Law, n. 1/2014, p. 13.

18 See, for example, L. VytoriL, Contractual Control and Labour-related CSR Norms in
the Supply Chain: Dutch Best Practices, in Utrecht Law Review, n. 8/2012, pp. 155-169; L. Vy-
ToPIL, Contractuele controle in de handelsketen: MVO gedragscodes en algemene voorwaarden
van Nederlandse bedrijven’, in Contracteren, n. 2/2012, p. 64-70.



CONTRACT LAW AND SUSTAINABILITY CONTRACTUAL CLAUSES (SCCs) 301

Furthermore, the enforceability could be questioned based on the
specificity level of a given provision; similar contractual provisions may
range from a vague non-binding assertion to more precise contractual
obligations. We shall remember that unspecified and generic promises
are not considered contractual terms!®,

Therefore, when facing a sustainability clause, the jurist shall always
verify whether the model clause is sufficiently detailed and precise to cre-
ate an obligation between the parties and thus enforceable2,

Moving to the enforcement scenarios, we may point to two prelimi-
nary elements.

Firstly, down the chain of suppliers and sub-suppliers, a “coopera-
tive ethics” approach is favoured: contracting parties are expected to co-
operate especially in a long-term contractual relationship?!.

Secondly, the contract may face enforcement by a third party??, as
the employees of the suppliers, local communities, and consumers.

19 K. PETERKOVA MITKIDIS, Sustainability Clauses in International Supply Chain Con-
tracts, quot., pp. 15-16.

20 D, McBARNET, M. KurkcHIYAN, Corporate social responsibility through contractual
control? Global supply chains and “other-regulation”, in: D. MCBARNET, A. VoIcuLEscu, T.
CAMPBELL (eds.), The New Corporate Accountability: Corporate Social Responsibility and the
Law, Cambridge, Cambridge University Press, 2007, p. 70, recalled examples of codes of
conduct that such codes required that suppliers ‘must meet all the appropriate relevant in-
dustry and country standards’ or ‘must work towards higher standards’. These references ap-
pear to fail the test for specificity.

Furthermore, studies showed that firms tend to be rather hesitant to sanction non-com-
pliance with the codes, especially when they have established long-standing contractual rela-
tions with the supplier involved. See L. Vytorw, Contractuele controle in de handelsketen,
quot., p. 69; T. Die1z, Contract Law, Relational Contracts, and Reputational Networks in In-
ternational Trade: An Empirical Investigation into Cross-Border Contracts in the Software In-
dustry, in Law & Social Inquiry, n. 1/2012, pp. 25-57.; E. CAFAGGI, The Regulatory Functions
of Transnation Commercial Contracts, quot., p. 1576, and L.-W. LN, Legal Transplants
Through Private Contracting: Codes of Vendor Conduct in Global Supply Chains as an Exame-
ple, in American Journal of Comparative Law, n. 3/2009, pp. 724-725; and D. McBARNET, M.
KURrkCHIYAN, Corporate social responsibility through contractual control?, quot., p. 79.

21 Scholars here recall the “relational theory of contract”: under the relational theory of
contracts, extra-legal or informal devices for the regulation of long-term contractual relations
are preferred (e.g. consensual adjustment of primary contractual arrangements in light of
changing circumstances, informal incentives for performance and cooperation, the tendency
to abstain from relying on formal rights and duties, the frequent use of alternative dispute
resolution mechanisms).

22 The recognition of third party’s rights to enforce a contract has puzzled contract law
theory and practice. The principle is now generally accepted across international and Euro-
pean jurisdictions.

Both Unidroit’s Principles of International Contracts (artt. 5.2.1 to 5.2.6) and the Prin-
ciples of European Contract Law (art. 6.110) contain express provisions on third party’s rights.
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As for the single remedies, we shall distinguish informal ones from
formal ones.

Informal remedies may be divided into two categories: ex ante
strategies and ex post remedies.

Ex ante strategies, such as training, self-assessment, due diligence,
monitoring, and audits?® are quite widespread in the supply chain and
are facing visible growth regarding sustainability promotion.

A significative example is represented by the Accord on Fire and
Building Safety in Bangladesh?# that provides a system of oversight, cred-
ible inspections, mandatory remediation, and transparent reporting.

As ex post remedies, we may cite examples of whistle-blower strate-
gies, corrective action plans? and the so-called “name and shame” strate-
gies.

On the other hand, formal contractual remedies remain the more ef-
fective instrument to respond to a breach of contract.

As for the right to demand damages, three requirements need to be
met: proof of breach, the foreseeability of the damage, and a causal rela-
tionship between the two2e.

A breach can occur only where there is a binding obligation, and
the causal relationship between the breach of an SCC and the relevant
damage will often be a controversial matter?’.

Regarding sustainability clauses, non-pecuniary damage will usually
occur, in the form of reputational harm: the compensation of reputa-
tional harm is still the subject of an academic discussion and contradict-
ing court decisions under CISG2,

However, the specific conditions under which a third party acquires an enforceable
right under a contract to which he is not a party vary per country. See P. VERBRUGGEN, Regu-
latory governance by contract, quot., at note 61.

See also: F. CavaGal, The Regulatory Functions of Transnation Commercial Contracts,
quot., pp. 1591-1593.

23 As internal audit and audits by third parties.

24 Signed by Auchan, Carrefour, Monoprix, Puma, Hugo Boss, Adidas, Lidl, Chicco,
Prenatal, Oviesse, Benetton, H&M, etc, the Accord is a legally binding agreement between
global brands & retailers and IndustriALL Global Union & UNI Global Union and eight of
their Bangladeshi affiliated unions to work towards a safe and healthy garment and textile in-
dustry in Bangladesh. It states that the contractual obligations are enforceable through inter-
national commercial arbitration, at the suit of the signatory unions.

25 If non-compliance is discovered, the buyer will usually work with the supplier to find
solutions.

26 See artt. 45 (1) and 74 CISG.

271f a buyer claims a future loss, this must be proved with reasonable certainty.

28 See FS. Giaoul, Damage to Reputation: A Comparative Analysis of Pecuniary Com-
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In case of a fundamental breach, the contract may be terminated?’:
this remedy may be pursued when the parties expressly agreed on the
fundamental role of certain obligations under the agreement.

5.  Conclusion

During the last few years, greater sustainability has become a lead-
ing goal for multiple businesses: multinational corporations and supply
chain businesses are often implementing environmental, human rights,
and social requirements both in their marketing communications and in
their suppliers’ agreements.

Nevertheless, through the supply chain contracts, sustainability
clauses frequently are formulated as “statements of principles” and in
broad terms. Due to the vagueness of the formulation, sustainability
clauses are not always enforceable and, therefore, risk resulting more as
a “greenwashing” instrument?® then a legitimate contractual provision.

pensation for Non-Pecuniary Harm, in Loyola of Los Angeles International and Comparative
Law Review, n. 1/2023.

29 See artt. 49(1) and 25 CISG.

30 As P. VERBRUGGEN, Regulatory governance by contract, quot., p. 93 stated, “In the
absence of astute and persistent monitoring and enforcement by external actors, regulatory
compliance becomes only voluntary and the risk increases that this particular regulatory

3%

strategy is used as ‘window dressing’”.





